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RONALD K. SUDDARTH,
Debtor, Case No.Sl-CV-2¥8-H(J)
PATRICK J. MALLOY, Ili, Trustee,

FI1ILED)

JAN1 51999 U\

rdi, Clerk
%hé‘ Iélgq,%!am co

Appellant,'
VS,

ARCADIA FINANCIAL LTD.,

Appellee.

REPORT AND RECOMMENDATION

The Trustee appeals the decision of the Bankruptcy Court that Arcadia
substantially complied with the Oklahoma motor vehicle perfection statute when it
delivered a lien entry form to the Oklahoma Tax Commission which included a date
upon which the creditor signed the security agreement but did not includé the dafce of
the security agreement. For the reasons discussed below, the United States
Magistrate Judge ,recor;'nmends that the decision of the Bankruptcy Court be
AFFIRMED. |

. STATEMENT OF FACTS

The Bankruptcy Court entered the following findings of fact. Ronald K.

Suddarth, the debtor, entered a retail installment agreement to purchase a used 1997

9v 539 /

Stratus on September 10, 1997. He granted a purchase money security interest in the
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vehicle to Tulsa United Motor Sales. On September 11, 1997, Tulsa Unijted Motor
Sales assigned the retail installment agreement to Arcadia Financial Ltd. ("Arcadia").
On that same day an Arcadia representative executed a lien entry form as the
"Secured Party/Assignee”. The lien entry form was complete, with the exception of
the box on the form which provides for the date of the security agreement. This box
was left blank. The signature of Arcadia's representative was dated September 11,
1997. The signed lien entry'form was delivered to a motor license agent on
September 11, 1997. On October 14, 1997, Suddarth filed a Voluntary Petition for
Relief under Chapter 7 listing the vehicle as an asset of the estate.
Il. STANDARD OF REVIEW

The Bankruptcy Court's findings of fact are reviewed under the "clearly
erroneous” standard. Conclusions of law are reviewed de novo. Bartmann v. Maverick
Tube Corp., 853 F.2d 1540, 1543 (10th Cir. 1988). "When reviewing factual
findings, an appellate court ie not to weigh the evidence or reverse the finding because
it would have decided the case diffefently. A trial court’s findings may not be
reversed if its perception of the evidence is logical or reasonable in light of the record.”
In re Branding lron Motel, Inc., 798 F.2d‘ 396 (10th Cir. 1986) (citations' omitted).

VAppeilant submits nothing that causes this Court to disturb the Bankruptcy

Court's findings of facts under the clearly erroneous standard.
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Ill. ANALYSIS
A. SECTION 1110 REQUIRES ONLY SUBSTANTIAL COMPLIANCE

Title 47 O.S. § 1110 governs the perfection of security interests in motor
vehicles. The section expressly incorporates the principles of the UCC. "In all other
. respects, Title 12A of the Oklahoma Statutes shall be applicable to such security
~interests in vehicles as to which a certificate of title may be properly issued by the
Commission."" 47 0.S. 1991, § 1110.

This section was amended in July 1985. The prior statute did not contain the
"express incorporation” language which is, in part, the focus of the decision of the
Bankruptey Court.? The Oklahoma Supreme Court in a case interpreting the perfection
provision in Title 47, prior to the 1981 amendment of the statute, concluded that the
provisions of the UCC should be used in interpreting the statute.

Although the Oklahoma Certificate of Title Statute does not |
expressly adopt the general concepts and principles of the
Code for the interpretation and construction, it does not and
should not stand severed from the modern law controliing
security interests. We see no reason to adopt outmoded

and harsh principles of construction in interpreting the
sufficiency of perfecting a vehicle security agreement when

Y This provision of "express incorporation™ does have an exception. The statute provides that "[tihe
filing and duration of perfection of a security interest, pursuant to the provisions of Title 12A of the Oklahoma
Statutes, including, but not limited to, Section 9-302 of Title 12A of the Oklahoma Statutes, shall not be
applicable to perfection of securlty interests in vehicles as to which a certificate of title may be properly
issued by the Commission.

2 The language of the previous statute did provide that "{tlhe filing provisions of Title 12A of the
Oklahoma Statutes, including, but not limited to, Section 9-302, shall not be applicable to perfection of
'security interests in vehicles as to which a certificate of title may be properly issued by the Tax Commission,
except as to vehicles, . ., ." Title 47 O.8. 1981, § 23.2b. The statute does not contain the additional
language, as set out above by the Court, that "in ali other respects" Title 12A is applicable. See 47 0.S.
1991, § 1110,

-3



L W) - J

most, if not all, other goods are subject to the liberal
definitions of the Code. The Legislature rejected such
archaic, strict construction when it passed the Code
provisions prior to the Oklahoma Certificate of Title Statute.
It further affirmed its conviction that the Code principles
should apply when it incorporated the very language of the
Code into § 23.2b. Section 23.2b of Title 47 adopts the
definition for security interests found in the Code at § 1-
201 of Title 12A. Such a reference demonstrates the
intertwined nature of the Statute and the Code.

Notice of a security interest in a motor vehicle on a
certificate of title is the equivalent of a financing statement
of other types of goods under the Code. The concepts of
the Code shall govern in determining the sufficiency of
notice.

In re Cook, 637 P.2d 588 (Okla. 1981).

The amended statute expressly incorporates the provisions of the UCC. In
addition, prior to this amendment, the Oklahoma Supreme Court had, in case law,
incorporated the provisions of the UCC to the perfection of motor vehicles. The Court
concludes that the Bankruptcy Court correctly concluded that the substantial
compliance provisions of the UCC should be incorporated into the perfection provisions

of 47 0.8. 1991, § 1110,

B. ARCADIA HAS SUBSTANTIALLY COMPLIED WITH SECTION 1110

In accordance with 12A 0.8, 1991, § 9-402(8), "[a] financing statement
substantially complying with the requirements of this section [regarding form of
financing statement] is effective even though it contains minor errors which are not

seriously misleading.”
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In Hembree v, General Motors Acceptance Corporation, 635 P.2d 601, 603

{Okla. 1981), the Oklahoma Supreme Court noted that "[tlhe policy underlying the
perfection and recordation of security interests is to provide notice to interested
parties." The Court additionally found that a "policy of liberal construction shall be
applied to promote the underlying purpose of the UCC." Hembree, 635 P.2d at 603,
citing 12A 0.S. 1971, § 1-102{1) ("This Act shall be liberally construed and applied
to promote its underlying purposes and policies.”) and 12A 0.S. 1971, § 1-102(2)
("Underlying purposes and pélicies of this Act are: (a} to simplify, clarify and rﬁodernize

the law governing commercial transactions; (b) to permit the continued expansion of

commercial practices through custom, usage and agreement of the parties; (c) to make

uniform the law among the various jurisdictions.”). The Cook court reaches the same

conclusion with similar language.

For the reasons stated we hold that Section 23.2b is
properly construed as a notice filing statute with
requirements similar to those of Article 9 of the U.C.C.,
holding' Ford's security interest was perfected if it
substantially complied with the statute. Whether the filing
requirements have been substantially complied with so as
to give requisite notice to other creditors depends on the
facts of""each case.

12A O S 1971 § 9- 402(5) provndes that a filmg
substant:ally compilies if it contains "minor errors" which are
not "serlously misleading.”

E
in_re Cook, 637 P.2d at 590.
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The Bankruptcy Court concluded that Arcadia had substantially complied with
the perfection requirements. The Magistrate Judge recommends that the District
Court affirm the decision of the Bankrﬁptcy Court.

The Bankruptcy Court noted that "[s]ubstantial compliance with the perfection
statute is achieved if deviations from the strict requirements of the perfection statute
do not seriously mislead the creditor.” See Order of Bankruptcy Court at 7. This is
in accord with Oklahoma law. Under the facts of this case, substantial compliance
occurs if (1.) notice i.s given to the parties, and {2) no trustee or creditor is misled.
Notice, which is the purpose of the statute, was achieved.

The Bankruptcy Court additionally noted that an evaluation of substantial
compliance requires a case by case factual analysils which considers: (1} whether
sufficient information has been imparted to the creditor to give the creditor notice of
the existence of the lien, (2) whether the collateral upon which the lien has attached,
(3} provides a general idea of when the lien arose, and {4) contains the identity of the
debtor and the secured party to permit a third party to make further inquiry. See
Bankfuptcy Order at 9, n.3, citing Liberty Nat'l Bank aqd Trust Co. v. Garcia, 686 P.2d
303, 305 (Okia. Ct. App. 19.84}. In this case, the retail installment agreement was
entered into on September 10, 1997. The Arcadia representative's signature is
"dated” September 1 1, 1297, and the form was received by the motor license agent
on September 11, 1997. The Court concludes that, considering the liberal
consfruction and substantial compliance policies, the information provided was
sufficient to give a party reviewing the form a "general idea” of when the lien arose.
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Appellant refers to the Cook case and focuses on a Connecticut case which
concluded that the omission of the date was a fatal defecf. As pointed out by the
Bankruptcy Court, the reference to the Connecticut case is dicta. In addition, as noted
by the Bankruptcy Court, the District Court for the District of .Connecticut held that the
6mission of the date in the security agreement did not invalidate the security interest
when nothing indicated that the omission misled the trustee or creditors. See Order

of the Bankruptcy Court, n. 3 at 9, citing In_re Grandmont, 310 F. Supp. 968 (D.

Conn. 1970).
lli. RECOMMENDATION
The United States Magistrate Judge recommends that the District Court affirm

the decision of the Bankruptcy Court.

-7 -



N & | W
IV. OBJECTIONS
The District Judge assigned to this case will conduct a de novo review of the
record and determine whether to adopt or revise this Report énd Recommendation or
whether to recommit the matter to the undersigned. As part of his/hér review of the
record, the District Judge will consider the parties’ written objections to this Report
and Recommendation. A party wishing to file objections to this Report and
Recomrhendation must do so within ten days after being served with a copy of this
Report and Recommendation. See 28 U.S.C. § 636(b}{1) and Fed. R. Civ. P. 72(b).
The failure to file written objecti‘ons‘to this Report and Recommendation may bar the
party failing to object from appealing any of the factual or legal findings in this Report
and Recommendation that are accepted or adopted by the District Court. See Moore
v. United States, 950 F.2d 656 (10th Cir. 1991); and Talley v. Hesse, 91 F.3d 141 1,

1412-13 (10th Cir. 19986).

Dated this ;ém day of January 1999.

United States*Magistrate Judge

CERTIFICATE OF SERVICH

The undersigned certifies that a true copy
of the foregoing pleading was served on eech
of the parsies hersto by mailing the same 0

them oOr to their attorneys of record cn tns
9 oy of Ll Al . 19 79 .
(. Bm}; Mm% : ;Dp;f\;\}:ij Y.
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